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FOR THE SECOND CIRCUIT 


against 


Sarna ( and Satra Consvirant ( 


BRIEF OF PLAINTIFF-APPELLEE AND 
CROSS-APPELLANT MARVIN STERN 


Preliminary Statement 
This case comes before this Court on an appeal by Satra 
(defendants Satra Corporation and Satra Consultant Cor- 


poration) a la < x<s-appeal by Dr. Marvin Stern (plain 


tiff) from a final judgment entered by Hon, Morris E. 
Lasker, United States District Judge, in favor of Dr. Stern 
1 October 20, 1975, after a trial on the issue of liability 
ire a jury and a trial on the issue of damages before the 


District Court 


Questions Presented 


As to Satra \ppea 
Was error tor the District Court to refuse t 
de sSatra request for a charge that re tn f 
resentation as ror @SCISS an is f 
‘ I ] rut bstantial prejudice to Satra 


975 agreement betwe Satra and IBM constituted 
eplacement and renewal contract of their 1971 agreement 
clearly erroneous 
As to Stern’s Cre Appeal 

1\ Did the Distriet Court err in refusing to find that 
mon paid to Satra by IBM as “retainer ind “advan¢ 
tf eomy? sessions i! thie 19 iwrres ( t he treats 
otive F is Satra acre It d nder t! 4 | agreeme t 
thout deduction pursuant to the expense hedul 


V. Did the District Court err in determining, without 
that mitigation of damage was 


icable, and in setting a percentage figure thereon? 


Statement of the Case 
A. Nature of the Case 


In January 1972 Stern brought an action against Satra 


judgment that certain documents ex 


changed between him and Satra constituted a binding con 


tract, and for the effectuation of his rights thereunder. 


nee 


MoA), alter evalua le 
and passing on the credibility of the witnesses (911-912A), 


n favor of Dr. Stern, 2. 
Chere a ’ ¢ eontract be 
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Factual Background 


(1) The Parties 
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The’Stern-Satra Relationship 


] 


9) /)% y { 


In December of 1970, while St 
¢ ‘ ) ant ONDA). he 
ee and 1 hbor, Dr. Paul Proel 
, t } hear ; Sat 
tien 4, 269A). Pr 
! } erested t 
' j i satra i ( 
" i? I t t “ 
‘ ) d to } l lid ) t 
ident and other executives f 
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(b) Kama River Project 


interested in getting involved in the Soviets’ Kama Ris 
project to build the largest truck manufacturing plant in 
the world. Satra hoped to seeure Mack Truck as a client 
to participate in this project, and thereby neéded both 
sophisticated guidance in following the relaxation of U.S 
policy regarding commerce with the U.S.S.R. and an eval 
uation of Satra’s then Washington representative (264A, 
270-271A). Stern helped by making a few introductions 
and investigatory phone calls for which he wanted no fee 
or commission. Proeh] required Stern’s further guidance 
and evaluation on a professional basis (272-275A) and 
arranged for Stern to meet that March with Satra execu- 
tives in New York (273-274A). Stern thereafter made fur 
ther Washington inquiries the results of which he reported, 
on April 9, 1971, to Ara Oztemel, the president, and james 
Giffen, the vice president of Satra (278-2834) 

Oztemel wanted to engage Stern as a consultant to eval- 
uate changing government policies regarding U.S. partici- 
pation in projects such as the Kama River plant (283- 
YS4A), Stern agreed so to act for a fee of $500 a day 
plus expenses (287-288A, GS7TA), which arrangement was 
orally confirmed (290-292A, 299-3014, 546A). Stern, who 
worked on this project from the end of April until the mid 
die of July (292A, 625A), kept work-day and expense 
reeords (300A). After the first few weeks, Stern re ;costed 
$5,000 for two weeks work (301-302A, 684-6854). Giffen, 
who thought Stern was performing a valuable service for 
Satra (624A), and who attended Washington meetings with 
Senators and others arranged hv Stern (626A), asked 
Stern io continue at the $500 per diem rate for a total of 
$10.000 for the month (303A). At the month’s end Giffen 
told Stern that Satra wanted to extend this arrangement 
for another fuil month (404A). By mid-July Stern, not vet 
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heen paid, requested $20,000 for his two months 
work (304-3064). Oztemel, in what was to become a pat- 


tern, offered half, $10,000, with an additional $15,000 if the 
licenses came through (306-307, 548-549, 685-6874), and 
rm, unwilling to seek vindication on oral conversations 
alone (306-307.A), acquiesced. That August, Oztemel paid 
Stern the $10,000 (303-304, 387A). He did not pay more 
sport Heense orth $600 million materialized* 


4-559A, 629-6G30A, 687A, 801-802A, 812-S14A, 839-841 A). 
(ce) BE vcpanding Re lationship 


All during this time, the government's new policy of 
detente was expected to open the way not only for the 
Kama River project, but for overall expansion of trade 
with Russia. Thus, while Stern was contacting government 
officials concerning enlarged trade opportunities, he was 
also discussing Soviet technological needs with Russian 

als (110-1124) and introducing Satra to other poten- 
tial corporate clients interested in the Soviet market 
including, in addition to Ce.ro, such large corporations as 
Gould Industries, Boeing, Stromberg-Carlson, (General 
Dynamics and, eventually, IBM (115-116, 610A). Satra 


was interested in a relationship with Stern because,’ as 


Oztemel explained: 


“(He filled in a vaeuum in our company which 
had to do with highly sophisticated technology 
[We didn’t have anybody in the company with 
his level in that field and once we had somebody like 
that in our company it naturally opened the door to 
neople with that kind of orientation” (792A). 
* * * 


* Ozteme! testified that almost $600 million in Kama River project 
licenses were entually approved in) November, 1972, including 
licenses to Satra clients (801-802A, and see Giffen 630A), one of 
which was for over $16 million worth of exports (804-805A) and 
others for Jesces amounts (838-839A). Notwithstanding, nothing 


more was naid to Stern 


rr 
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“TW ith my knowledge of eastern markets and 
trade and with his ability and knowledge of sophisti- 
eated technology and his reputation and knowledge 
of highly technology-oriented United States com- 
panies ... we should be able to form a good partner- 
ship. This is the conclusion we came to. We both 
thought it was a good idea” (491A; and see 792- 
793A, 859-8614). 


It became clear to Stern that in self-protection he hac 
to make precise financial arrangements with Satra (499A). 
On August !0, 1971, the evening after IBM and Satra’s 
st meeting, presently to be discussed, Stern dined with 
Oztemel and Oztemel’s “girl Friday”, Bette Van Stavern, to 
lisxcuss a working arrangement. Stern was introducing 
Satra to technology oriented firms that could generate sub- 
stantial business and Stern wished to define his relation- 


): a joint venture with Satra, employment with Satra, 


ination of joint venturer and employee. Oztemel, 
shing to avoid direct expense because uncertain that any- 
thing practical would result, offered contingencies; Stem 
stated a preference for current on-going income (120-1224, 
CL4C5A4, 498A, 618A, 691-693A). Compromises were dis 
ed, and at dinner’s end Oztemel suggested that Stern 
vrite an agreement embodying their conclusions (122-1254, 
691A, 858A). 


(d) Evolution of Agreement 


Stern’s draft agreement of August 10th provided that 
Stern and Satra would exercise their best joint efforts to 
represent certain companies, thereafter to be named, in the 
Soviet Union, all benefits derived therefrom to be shared 
equally. Stern proposed that his expenses and a monthly 
fee (i.e. a salary to be agreed upon) were to be paid by 


~~ , <* against +] ¢ ‘ ted } + 0 (F } hy + 
A, E- 9). 
Oztemel acknowledged that this draft properly repre- 
fay eir dis ssion but. using his exe tive committee as 
ccuse,** refused to agree and made a new proposal 
129-130A, 334-335.A, 468A). 
Oztemel accepted the partnership concept, but told 
Stern that Satra should have more t] He sug- 


l as an alternative, either (a) a a month 
$90,000 a vear) advance payment to Stern to cover salary 
a 75/25 revenue sharing provision 
as to two specified companies, IBM and Stromberg- 
Carlson (with an open percentage for other companies) 
(b) a straight 50/50 arrangement with no obligation on the 
part of Satra to pay any fixed sums to Stern (133-135: 
336A, 699A). Hanno Mott, Satra’s lawyer, reduced this 
arrangement to writing in a draft dated August 25, 1971 
and Stern took this offer back to California in the hope of 
neing so as to take the 50/50 deal 


(137-1394, 9a7A: BE hibit B, E4-5). 
From California, Stern telephoned Oztemel on Saturday, 


28th, and advised that sinec he had heen unahl 
o arrange for independent financing, he accepted the offer 
of $7,509 per month plus a pereentage. He asked that his 
percentage of revenues be upped from 25% to 30% (140A, 
761-762A). Oztemel rejected the feria! modification and 
Stern, commenting that Oztemel drove a hard bargain, 
accepted (140-1414). Oztemel agreed and expressed the 
hope that Satra and Stern would make a lot of money 


together (141A). 


* Satra’s characterization of this agreement as an arrangement for 
a monthly fee (Satra’s Brief at 7) is clearly erroneous. The fee was 
to be an advance e against an equal share in benefits 

** As Satra’s attorney, Hanno Mott explained, the executive cor 
mittee always acted by unanimous consent and where Oztemel had 
strong opinions “as to any matter that had been thoroughly discussed 
he let us know that and we generally saw the light” (444A) 
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On Stern’s return to New York, on Monday v. “s lay 


) 


August 30 or 31st, Hanno Mott (Satra’s att y) and 
\\V 


yy all 


nod 


iam Hermann (Satra’s accountant) pron . new 


cations. Stating that they represented the executive 


committee, they insisted that Satra should be reimbursed 


“ 


(} 


144A, 345A). 


+ 


( 


ead, an 


xpenses prior to the 75/25 split (142-143A, 345A). 
Stern commented that this proposal would requir 
» audit the Satra books, they refused and proposed, 
‘bitrary schedule of reimbursement as a 
on of revenues, rather than actual reimbursement 


Stern testified as to the extended discussion 


follows: 


aa In other rds, they wanted to agree be fore 
hand on a schedule. In facet, 1 showed two col- 
unns in the numbers, expenses and revenues. The 


lea they offered was, rather than be reimbursed for 
actual expenses, why don’t we agree beforehand that 
for these revenues that are coming in, [there'll] be a 
reimbursement of this muel instead of 


i 


expense 5 


after the fact, looking at the actual expenses from an 


audit 


“In other words, they said it would work the fol- 
lowing way: If there—if there are no revenues com 
ing in, there is no expense reimbursement. As the 
revenues begin to come in, we would share, according 
to the agreement, but my share would be reduced 
somewhat and theirs would up somewhat, by 


rO 
virtue of them having to be reimbursed for expenses 


‘ 
according to this schedule vis-a-vis revenues. 


“A. [Drawing a graph on the blackboard for the 
jurv to see (reproduced as Exhibit EEEER, E-91), 
Stern ccatinned,] If we were to plot here a total 
annual revenues, that is, the money that would ecme 
in to us from clients. And we would vlot there, total 
annual expenses to be reimbursed, thece are in thou- 
sands of dollars. This number is 250, five hundred, 


) 
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750, one million, and I’ll put two million here. All 
right. 


“And across here, I am now going to plot again, 
100,000, 200,000. The points on the columns were 
these, namely, the representation was this. Now the 


reason it was annual—let me [d]o it in a counterwa 
If it were not annual, then after awhile there’s no 
additional expense reimbursement. But at the begin- 
nings, there are | a ioe expense reimbursements. So 
they wanted the schedule to be reapplied annually. 

“O.. 50 each year, in other words, this would be 
done anew? 

“A. That’s rig"t. 

“Q. There wou be ro earryover from prior 

years? 


“A, No. No 


“The way again, we start out-—and the 
reason for this was in lieu cf actual expenses, which 
weuld have negated auditing the hooks. Th Vv gave 
me two columns of numbers a was an expense 


reimbursement schedule annually, where the expense 
to be reimbursed annually were a function of the 
revenues annually. No revenues. They don’t get 
reimbursed. Any expenses, as we begin to get 


revenues—we begin the sharing, they get reimbursed 
additionaliy. In other words, they take away froin 
me and go to them, according to prearrangeu sched 
ule, as I have indicated. 

“(). Dr. Stern, let me just see if we understand 
this. Let’s suppose in one vear there is no income 
and in the second vear there is $250,000 of income. 
This annual schedule expense shows $100,000. 

“Ts there to be deducted $100,000 or $200,000? 

“A. Annually, we start anew.... Fach year you 
start new, in order that you start on the pire 
gradient of the curve, which was [to their] advan- 
tage. 

“(). Supposing there is not $250,000 of income, 
but something less, say $50,000 of incom2? 


\ } east i ( t] ratios 
} y i) 4 1 
() \\ at cet i < 
2 g 
‘A 4{) reent ly 
: 
tial—here, let me put he owing Z 
re nues oY t 
there ts $25.000 re nue. there is £10.00 
hursed. When there are $50,000 revenues, there e 


$20,000 reimbursed, until you get up to $250,000 


enues and $100,000 to be reimbursed From then « 
t slope of the line asn't as hig 
). Meaning the pet ay 
a, That’s right And it vate lease and lere 
That is whv thev wanted to be reinitiated ans every 
vear” (144-1484), 
Stern told Mott and H t 4] 
ter neremental” deseribed precis vhat ft 
q added it term ft } he nes ! ! 
el and “annual exper on the s¢ lule the heen 
‘ (149A, 5OB-FO4LA 
St mm was pset bv these new necotiations of his oral 


agreement with Oztemel The meetine th Mo‘t and 
Hermann broke up, to he resumed half-an-hour later bn a 
new offer: Satra no longer wanted to pav the $7.500 a 
month (149-150A). Oztemel, asked in his ecross-examina 
tion about these constant renegotiations, commented that 
they were “a lot of fun’’* (693A). The discussions, whiel 
were suspended while Stern and Oztemel attended another 
meeting with IBM looking to a possible contract between 
Satra and IBM, continued later in the day. Stern eom 


plained that Oztemel had not only changed the August 10th 


concept they had agreed upon, but had now reneged on the 


* As Oztemel said:|T]here was always something that [Stern] 
wanted to put in writing. So I mean one more jusc didn’t make any 
lifference. It di rm me” (750A) 
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Stern fina told Oztemel that he v ed 1 irthe1 
negotiations: Oztemu was to put a! olte! 1a 
writing which would memorialize and finalize the terms 
(153-1544, 499A, 750-751A). Oztemel then directed Mott to 


write a mew proposal, and again “cash” today was reduce 
in favor of a contingent payment (“jam”) tomorré 
instead of (a) a 50/50 deal or (b) one year at $7,500 against 


19/25 return, the deal was to be 6 months at $6,250 against 
a 70/30 return. Mott wrote the option, dated August 
1971, with the arrangement to be applied to IBM and 
Stromberg-Carlson, the companies then being actively pur- 
sued by Stern (465A, 501A). Oztemel, still interested i 
reducing his exposure for direct expenses, suggested to 
Stern: “I hope you take the 50/50 partnership with no 
financing by Satra” (157A). Stern expressed reluctance, 
noting that the absence of a provision for salary or other 
current on-going income pending the receipt of his 50% 

ntingent percentage would be difficult for him to accept. 
Oztemel and Stern then agreed that the expense schedule 
should be confined to future commission income, and that 
current on-going income like retainers** should not he 
subject to deduction before being divided, 50/50 (1052-53.4). 
Oztemel then added this addendum to the offer and sana 
it (156-159A; Exhibit C, E7-9). 


* As Alice found, Through the Looking Glass, “The rule is, jam 


tomorrow and jam yesterday—but never jam today.” And “jam 
tod ay" never comes, the Red Queen explained, because “It’s jam 
e y other day: today isn’t any other day, you know.” 
** Satra’s practice was to seek retainer compensation, paid 
nthly, quarteriy or in other periodic fashion, running to $300.000 


per year and, in addition, commission compensation contingent on 
sales. (See Oztemel 855A; and Giffen E-61-63.) 


The following day Stern a ’ropos I e. I 
salar ut the straight 50/50 Slo] Tl ‘ ens« ched 
le ix to be applied to future commissions and net to 

tainers (167-170A; Exl t PD, B-11 Oztemel expresse 
I rel that Stern had accepte the 50/50 dea jam 
tor ! since it ec let released rom fina ng 
Sterr ITOA) 


(3) The IBM Agreement 
(a) Initial Discussions 


All during the time Stern and Satra were negotiating 
their contract, Stern without pavment. had heen ende: 
ing to secure new clients (especially IBM and Stror 


Carlson) for Satra, in good faith expectation of working 


out his own agreement 


As early as Jw if 1971 Stern had discussed with 
Llewellyn Thompse former U.S. Ambassador to the 
Soviet Union and then consultant to IBM’s Chairman of the 
soard, the possibility of IBM going into the R= tan mar 
ke? At that time there were serious questions anout such 


move. Not only had the U.S. not generally opened up trade 
with Russia, not only were computers specifically sensitive 
exports, but IBM had historically refused to deal with the 
U.S.S.R. Further, as Oztemel frequently pointed out to 


Stern, it did not seem likely 


that an internationally based 
corporation like 1BM would need Satra for assistance. 

The Ambassador thought, however, that times were 
changing. A large British computer firm was a 
dealing with the Soviets; IBM management had changed: 
and the compulsion of time might impel IP-M to seek assist 
ance to enter the Russian market. Thompson suggested 
that he would relate his discussions with Stern to Gilbert 

*695-096A. “IBM would not under any circumstances consider 
going into the Soviet Union.” See also Mott testimony, 443A, “[I 
would be difficult if not impossible for IRM to become a client 
Satra.” 


re) 


Jones, Chairman of IBM World Trade Corporation, after 


ster uuld call Jones directly (171-174A) 
stern relayed this information to various peopi at Satra, 
ng Oztemel, Giffen, Schloss and Van Stavern, and 
sought more background information on IBM (175-178A 
Iu mid-July, Stern called Gilbert Jones, who advised that 
IBM i I l c¢ ead 4s shiial a rl so et ofl 
rule ntact Stern aft a ng s rep 
\ ! s ! ela CO ersation to S&S ra Oztemel 
uughed 3 ecalled that he and Giffen had o1 five 
lis earlier bee rejected IBM officials both as to 
loing business with Russia and use of an intermediary 


I75-176A, 182A, 443A, 553-556A, G8SA, 695-6964). 


(b) Beginning the Negotiations 


dealing with the Soviet Union, poss 
mediarv, and suggested a meeting (1% 
Stern arranged for Stafford to meet with him and Oztemel 


at Satra’s office on August 10th (185-1S6A, 654-6554). 
Stafford discussed the complexit.+s of initiatiny’ Russian 
trade and the help Satra could provide, commented that 


Stern made an excellent lmpression im the elds of com 
munication-network and systems-management techniques 
(G62A), but advised that he also intended to interview an 
Italian firm competitive with Satra (186-188A, 795-7944). 


il 


It was that evening, prior to Oztemel’s departure for 
\foseow. that discussions about Stern and Satra’s relation- 
ship concerning TBM and other companies were first 
commenced. leading to Stern’s August 10, 1971 draft, 


Exhibit A. 


* Deputy Chairman of the Soviet State Comn 


of the Soviet State Committee for Science and 


Technology 


She therea 0 ‘ n Moscow, notified Stern it 

s urgent that al el eeting with IBM be arrange: 
even belore Sta d’s re JoA Stern tne ) 
alled Stafford’s New } and was « i 


Stern thereafter accepted by telephone 
Stern arranged another meeting at IBM for August 31st 
at W e} e and Obzterme met W t] IX Aus He ndr S, Staf 


ford’s counterpart in the U.S., and Witham 199-201 A 


Ozteme! again expressed his pessimism about Satra’s 
hanees (208-204A). Stern, however, msist fl that the mere 
fact that IBM had contu ued the meetings indicated its 
and that no matt yw small the possibility, it 
was worth the effort since the profit potential was so high 

Later thot evening, Satra finally made its first signed 
offer, Exhibit C ‘E-7), to Stern. It seems clear that a 
Oztemel viewed the prospects of immediate income from 
IBM eetting dimmer his actual dollar offers to Stern went 
down—-thus he was willing to gamble 50% of a contingent 


future but withdrew the offer of $90,000 (at $7,500 per 


* Soviet Vice-Minister of Foreign Trade 
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t i half-vear stint 
j ‘ 

in € ] rn : rn luled a 
- = ( sta ra 
BM th Oztemel, Giffe i 
> f IBM de led 
7 wt ales 

< Ste) , 

I rrangements the 
equipment and 
uri 12 tA, 

vs and hone call 
cheon on 
. rt arrangements 
14 A Ste gested that IBM 
t en Stafford stated 
BM r n ba Stern 
retainer to he treated as an advance 
! com 218A) \s to commissions, they 
‘ QA 
“7 ee ; 


ed s Oztemel and Giffen (219A), 
Oztemel was overjoyed at the magnitude of the 4% com- 
mission—having aimed for the 2% commission it had 


sought “rom Mack Truck as tk2 prime-contractor for the 


IX i River project (221-22ZA Giffen remarked that the 
ines igainst comaissions IBM had agreed to pay 
* P € ed IRM 
les 0 iD r ng equipment, 7% 
ly P ) ) 31 
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it ) ! t not treated as 
retainer Stern protested, claiming that advances were 
akin to retaine! nd took the issue to Max Schloss, Satra’s 
I rer. In the p1 e of Sk s, Giffen and Mott, the 
ssu as resolved Ste avor, with the instructior 
hat Ster » out and get ig I and he 

f his ill thout ar lecdut ms (226-22 A 

(d) The 1971 IBM Avreement 

Things moved rapidly after that. At a meeting Wit 


ham’s office with Hendricks and Stafford, Stern and Giffen 
were presented with » letter of intent (224-227A, Exhibit 


MM, E 65-66) which specified a 3.5% commission (228 


A on data nrocs ng equipment mia i Co mission 


f Oztemel ceased being actively engaged in Satra’s opera 
tions (229-931A). 
After this Giffen flew to Europe to join Oztemel, and 
Stern worked with IBM to put the contract into final form 
(231-2344 ; Exhibit H, E16-24). Dated September 22, 1971, 
as for a 5 year term, exce;ting that if net sales did not 
ed $50 million by September 22, 1974, IBM could termi 
nate provided it continued to pay cowmissions on all sales 
negotiated prior thereto. When Stern brought the contract 
to Satra one change was requ sted—Mott and Schloss 
wanted the agreement made with the Satra subsidiary, but 
were amenable to having it guaranteed by the parent. This 
was agreeable to (BM and the final agreements were exe 
euted (238-243A; Exhibits I, J and K, E 25-38). 


(4) Satra’s Breach of its Agreement with Stern 


No sooner had Stern signed his agreement with Satra 
and plunged into the quickening pace of the IBM disens- 
sions, when Oztemel’s pattern of renegotiation commenced 
anew. 


On Septemle IBM tore 
t T L tie I I 
the S < ‘ ent | \] ; rr 
ent Stet MSA, 447A { ‘ 
r re i t } ( — 1) 
; p nses each ent thar « i : 
’ ‘ ' 


rior occasior 
Stern would | none this. He complained to Mott 
al S Lurt! I tte t rel ot t¢ il re eri 
} ‘ ! act all hee! ? ] ind | w! ! 
Stern, for the first time, felt prot 1 (387-389A, 394 


ment” (393A; B-54). 

On September 22nd, IBM signed the agreement with 
Satra. Stern and Stafford flew to Moscow to meet with 
Satra personnel and the Russian trade officials (423A) 
When Stern returned to the U.S., IBM had paid the first of 

s $25,000 advances and Stern received 50% thereof, in 


accordance with the agreement (24°%-244A). 


* Oztemel explained that Stern always wanted him to put his 
igr-ements in writing hich didn’t concern him. Thus, while hi 
put everything in writing, he made sure that none, until the Exhibit 
( oer Ww pre that none constitute Satr commitment 


(750-752A) 
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Shortly thereafter, on November 16, 1971, Oztemel, with 


Mott along, told Stern that their agreement was unworkable 
and would have to be revised “for both commercial and 
legal reasons”, and that Stern’s lawyer should contact Mott 
(244-2454). Ozterel’s recollection of that meeting wa: 
that he recognized Stern as having made the IBM contract 
possible, for which he was willing to pay him $100,000, but 
since he had no further need for Stern’s services, he refused 
to recognize the Stern-Satra contract or make any addi- 
tional payments thereunder (722-723A, 745-746A, 767A). 
Oztemel no longer needed to recall the reasons he had ear 
lier given Stern for their great inter-relationship and why 


they should become partners (691A, 792A). 


Thus, Oztemel reneged again, and Satra made no further 
pavments to Stern (248A). In January 1972 Stern com- 
meneed fais lawsuit. Oztemel answered denying that there 


was a contract between them, claiming that Satra had 
secured IBM as a client through no effort of Stern, and 


alleging that Stern’s claims were fraudulent. 


(5) The 1973 IBM Agreement 


IBM became unhappy with Satra’s performance by 
November. Satra, without IBM’s consent, had been repre- 
senting itself as IBM’s agent in Russia, even after having 
heen warned by IBM to stop this self-advertisement (989- 
984A). Further, IBM found it had little need of Satra’s 
hartering capabilities in order to realize money on Soviet 
sales (982A). 

If IBM sales did not reach $50 million a year by 1974, 
IBM could terminate its contract, subject to a continuing 
two-year cbligation to Satra for sales then under negotia- 
tion (985A, £22). Tf, however, IBM sales received Com 
inerce Department approvals, Satra could make millions: 
the IBM sales projected for the Kama River project would 
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be around $100 million (996A), $10.5 million for the Intour- 


ist reservation system (for which an order had_ been 


obtained) (992A), another $10.5 million for an Aeroflot 
system, and around $150 million for an air-traffic control 
system (996A). Thus Satra could realize some $9.5 mil 
lion in commissions if these deals totalling $271 million 
went through. It was a gamble for Satra which it didn’t 
want to share with Stern—but in which IBM became unwill- 
ing to have Satra participate. 

Satra and IBM thereupon, on June 26, 1973, executed 
another agreement, according to Oztemel, to “replace” the 
existing contract (1294). Under this replacement agree- 
ment Satra was to receive a monthly “fee” of $16,667 for 
its administrative services and a monthly “advance” of 
$9,350 against commissions to which it would have been 
entitled, under its 1971 contract, if the Intourist sale went 
through, although this advance against commissions would 
he returned to IBM if the export license was not approved 
(FE 41-42). This 1973 agreement, term: nable by either party 
alter February 1, 1977 and yearly thereafter (IF 44-45), is 
still effective as hetween IBM and Satra and, failing termi- 
nation, runs indefinitely. 
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ARGUMENT 


POINT I 


THE DISTRICT COURT’S REFUSAL TO INCLUDE 
SATRA’S REQUEST FOR AN INNOCENT MISREPRE- 
SENTATION CHARGE DID NOT CONSTITUTE ERROR, 
BUT IF SO THE ERROR WAS HARMLESS AND CAUSED 
NO SUBSTANTIAL PREJUDICE TO SATRA’S RIGHTS. 


Satra co...ended in its pleadings that Stern should fail 
in his claim, even if a contract existed between them, for 
two reasons: (a) a failure of consideration on the ground 
that Satra’s contract with IBM was obtained without 
Stern’s efforts and (b) fraudulent misrepresentations made 
by Stern which induced Satra to enter the agreement. Both 
of these defenses were properly charged to the jury, and 
the jury rejected both. After both sides had rested follow- 
ing the taking of evidence, and following Judge Lasker’s 
summary, to the satisfac‘ion of both parties, of the issues 
to be charged (834-S36A, 881-882A), Satra requested an 
additional charge that innocent misrepresentations of 
Stern also e»titled Satra to rescind the contract (881-8824). 
Judge Lasker refused to make this redundant charge 
(885A), and his refusal is amply supported by the record 
on three separate bases: 


(i) Stern’s representations were statements as to 
his opinion, and as such could be either fraudulent 
or factual; such misrepresentations could not be 
innocent. i. plain terms, one may lie or tell the 
truth about what is in his mind (whether the item 
in mind is an accurate or inaccurate perception of 
an event), but ore cannot be innocent if he has mis- 
represented what he is thinking. 


(ii) As a corollary of the foreging, Judge Lasker 
charged at Satra’s request that if Stern had not 
delivered IBM, as Satra claimed he had promised 
or represented (7.e. if TBM had contracted with Satra 


od 


independently of Stern’s efforts), there was no con- 
sideration for the contract, and Satra was entitled to 
rescind. The jury’s finding for Stern constituted a 
rejection of this defense and finding that Stern 
had either not misrepresented or that he had deliv- 
ered that which he had represented—findings that 
completely dispose of Satra’s charge. 

(iii) Most significantly, the evidence was .abun- 
dantly and redundantly clear that Satra did not rely 
on the representations allegedly made by Stern. 


In sum, the record shows that Satra was not induced to 
contract with Stern based on any misrepresentations made 
by him (if indeed he made any misrepresentations), and the 
District Court’s failure to charge innocent misrepresenta- 
tion was not error and did not prejudice Satra. 


A. No Reliance 


The testimony proves (a) that Satra was not induced to 
contract with Stern in reliance on any misrepresentations 
made by him—innocent or fraudulent, and (bh) that Satra 
had tried, and failed, to secure TBM as a client and was 
willing, if Stern cov'! persuade IBM to he a client, 
to give Stern a perceitage of the revenue Satra would 
thereby earn (so long as it did not have to pay Stern any- 
thing for his efforts if he did not succeed), and (c) that 
Satra never relied on iything Stern stated and had suffi- 
cient access and exper.ence to make its own judgments on 
the purposes and desires of IBM. 


Tirst, there were read into the record admissions hy 
Satra, uttered by Ara Oztemel, its president, executive com- 
mittee head and chief executive officer. Oztemel said that 
it made no difference whether or not it was Stern who 
convineed IBM to go into the Soviet market or to contract 


,. 
9A 
w'*' atra (these Le'ng the alleged misrepresentations of 


Ste.n). in Oztemel’s words: 


“(T]he important thing is who brings you a certain 
business, ... Whethe: he convinced them, whether 
they met just in front of the door, it wouldn’t make 
a bit of diffevence” (436-4374 °* 


And again, when asked if Stern could change IBM’s mind 


about going into the Soviet Union, Oztemel answered: 


“IT don’t believe Dr. Stern had enough influence 
there to change their mind” (Emphasis added) 
(437A). 


Further, Oztemel conceded that Stern had not, in fact, 
made any misrepresentations: 


“As far as I was concerned, it was Dr. Stern who 
brought up the idea of IBM. It was he who intro- 
duced me to IBM and it was he who eventually 
uelped us to conclude the deal.” (437A). 


Second, testimony at the trial directly contradicted 


Satra’s assertion that Stern misrepresented the facts or 


that, if he did, Satra relied thereon. 

It was clear to Oztemel, for example, that Stern had no 
“direct line” into IBM, that IBM was not even familiar 
with Ste ou, that Stern knew ne one at IBM and had no 
long-standing friendship with IBM personnel (787A), and 
actually was meeting the IBM people for the first time 
together with Oztemel (S48A). In fact, Gilbert Jones, IBM 
World Trade’s President, at lis first meeting with Oztemel 

n, mistook Oztemel for Stern (797A, 847-8484 ). 
‘ord, then an executive of IBM and later an officer 
of Satra, told Oztemel that IBM wanted to retain an inter- 
mediary for purpose of gaining entry into the Russian 
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market and was considering both Satra and an Italian firm, 
Savaretti (with which Stern had no connection), and that 


M 1 begun this consideration priv meeting with 
Stern and Oztemel (793-794A 

Oztemel believed and testified that ' 3M contracted with 
Satra because of IBM's need for the “irreplaceable” serv- 
ices of Oztemel, not those of Stern, wh. se services Ozte- 
mel did not believe were reanired (771A) and whose person 
he clearly beli ved replaceable (SOOA). And the IBM-Satra 
agreement specifically provided that it was terminable at 
any time Oztemel ceased being actively engaged therein 
(Exhibit I, Par. II-A at E-5). 


Third, Oztemel’s attempt to pay ©.-rn $100,000 for his 
ntroduction to IBM constituted a cleai recognition, in the 


terms Oztemel unde..tood best (7.¢., eash), that Stern was 


responsible for bringing IBM to Satra (725A,. If, as 


QOztemel conceded, Stern’s services were worth a finder’s 


fee, that meant that Satra’s complaint was not that Stern 


had misrepresented or that Satra had relied on what Stern 
allegedlv said. but that Oztemel, in hindsight, thought 
Satra’s contract with Stern teo generou 

Judge Lasker was altogether correct in refusing Satra 


est fora further charge which was just another varia 

of its basie defense, a defense that was fully argued by its 
counsel and charged by the District Judge but, to Satra’s 
disinay, flatly rejected by the jury. 

It is clear that Satra was not induced to contract with 
ern hased on Stern’s representations. The contract was 
hased one thing only: if Stern could aecomplish what 
Satra had tried and failed, bringing IBM to Satra as a 
lient. Stern would be entitled to a 50/50 deal. If Stern 
had not produced, there would have been no payment---and 


Sutra in no way acted in reliance or to its detriment." 


Stern spent months of his time, gave up other employment oppor 


tunities and expended large sums in traveling to-and-from New York 


and Los Angeles in trying to realize on the enormous economic 
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Not only did Satra not rely en Stern’s representations, 
but for it to have done so would have been unreasonable. 
As Judge Lasker charged, and as the law clearly states, 
the party claiming to have so relied must have exercised 
orainary care LO! the protection ot its interests and iS 
harged with knowledge of all the facts which would have 
been uncovered by a reasonably prudent person (908A). 
Sylvester v. Bernstein, 283 App. Div. 333, 127 N.Y.S.2d 74¢ 
(Ist Dept.), aff'd, 307 N.Y. 778 (1954); Dannan Realty 
Corp. v. Harris, 5 N.Y.2d 317 (1959). For such an experi- 
enced and sophisticated trader as Oztemel, and his staff of 
accountants, lawyers and international business experts, to 
have relied (or even to have claimed they relied) without 
any check or investigation on any representations Stern 
was alleged to have made is of itself incredible and unrea- 
sonable. 


B. Judge Lasker Fairly and Adequately Instructed 
the Jury on the Issues of the Trial 


Satra’s defense is that, netwithstanding that a contract 

tween Stern and Satra existed (and so the jury found 

thstanding Satra’s protest to the contrary), Satra 

has the right to rescind since it was induced to enter on 
Stern’s misrepresentations. 

Satra testitied that Stern claimed he had substantial con 
tacts with IBM and could influence IBM’s decision not only 
to enter the Russian market but to use Satra as its 
intermediary and that, without Stern IBM would not con- 
sider Satra (see Satra’s Brief at 7-8). Stern denied that he 
ever made such statements (178-179A, 183A, 191A, 19€A4, 
207-208A). His testimony, which the jury apparently 
believed, was that he persisted in pursuing IBM, notw,th- 
standing the pessimism of Oztemel and others at Satra 


potential of the very slight possibili Satra, 
sure it. advance of Stern’s failure and more and more convinced 
that Stern’s efforts were meaningless, just sat back and let him work, 
until the barely-possible became the fact, after which Satra worked 
over-time to squeeze Stern out. 


27 
(205A), and ended up with a contract. Satra’s allegations 
of misrepresentation are an excuse not to honor its contrac- 
tual obligations. 

Satra now claims that the jury was not given the oppor- 
tunity to determine that Stern made innocent misrepresen- 
tations on which Satra relied, whereby it had the right to 
réscind. But this presumes not only reliance, which did 


not occur, but also misrepresentation. 

Stern’s representations as te his prowess reflected his 

inion (puffed or conceited perhaps) of his value to Satra; 

d it was an evaluation in which Satra, having witnessed 
Stern in action. coneurred (792A). Thus Stern’s opinion 
of his importance to TBM could constitute an erroneous or 
egocentric belief, but not a misrepresentaticn—and so the 
jury found for it was specifically instructed, without objec- 
tion by Satra, to distinguish opinion from fact (904A, 
932A).* Since Stern’s statements were not misrepresen- 
tations, they couid hardly have been innocent misrepre- 
sentations 

Judge Lasker summed up the contentions of the parties 
as to these matters without exception by either. He advised 
the ju hat Satra’s claim was that Stern had advised 
Satra that it could not secure IBM as client without Stern’s 
satra also refers in its Brief (at 18) to the distinction made by 


Judge Lasker between deliberately expre ssing untruths and express- 


which may be wrong. By using the court reporter’s 
hat Judge Lasker said. It might 
with the below bracketed portions 


‘I believe you understand, ladies and gentlemen, because the 
subject seems to be very close to lay experience, or ordinary 
experience, the difference hetween deliberately telling somebody 
an untruth or merely expressing an opinion [which you don’t 
believe—how can I put it?—] in which there is nv deliberate 
intention to misrepresent. (Emphasis added) (915-916A). 

That this was what Judge Lasker fairly conveyed to the jury 

confirmed by his identical instruction at another point in his charge, 

quoted on the following page (see record 907A) 
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influence and abilities and that St rn. in fact, had no such 
influence or abilities (903A). 

Judge Lasker also charged that if Stern misrepresented 
knowing whether it [his assessment] was true or false” 
he jury could consider that he made the representation 
ith intent to deceive Satra, enabling Satra thereby to 
disaffirm the contract (907A). Thus. Judge Lasker 
instructed: 


“If vou find that Dr. Stern made a material misre 
resentation known that the statement he made was 
false, you would find he intended to deceive Satra. 
Furthermore, even if vou were to find that Dr. Stern 


made the misrepresentation without knowing whethe 


fwas tru wr False but pretes nq that he had exact 
knowledge the situation when he did not, vou can 
find that he in’. nded to deceive Satra.”  (lMmphasis 


added) (907A)* 


In addition, Judge Lasker charged in accordance with 


Satra’s request, concerning failure of consideration, 


“.. [YJou must decide in this case whether Di 
Stern did what he mised to do, or, put another 
way, whether Satra got what it hargained for under 
the agreement If Dr. Stern did not do what le 
promised to do so that Satra did not get what it 
bargained for, then Satra would have no further 
obligat' is to Dr. Stern and you should find in it 
favor.” (90SA) 


The jury’s finding for Stern indicated that it found Stern 
had helped deliver [BM to Satra. Satra’s further request 
for a charge on innocent inisrepresentation “as merely 


redundant, since even if Stern had misrepresented what he 


* Satra’s Brief complains that Judge Lasker instructed the jury 


that a willful misrepresentation an opinion cannot constitute an 
intention to deceive (Satra Lr. at 17-19) Satra’s arr ument is based 
on a misreading of the instruction quoted in the footnote on the 


previous page, and neglects to take into consideration the instructions 


quoted in the text. 
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1 er or not this misrepresentation was 
! Satra had not 1 1 thereon a Stern had, in 
uct, as iry foun lelivered IBM. 
At no point during the trial, and notwithstanding exten 
S ! il discovet ad Satra adduced any evidence 


tion. Satra’s last-minute 


lirected at innocent misré¢ pres¢ ntation 


don ne wly discovered 
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ntion could not have heen ba 
licitec. Satra’s request merely con 


vid nee, as none as e1icirer a 

tituted a newly-conceived way to reframe its previous 
s‘harge. Judge Lasker’s refusal to give the jury this add 
tional instruction was eminently sound. To emphasize, by 


nd red nt instructions, the contentions of 


one party to ar. action can only confuse the jury and preju- 


lice the other party. Judge Lasker’s charge was balanced 


and fair, and without error. 


hi iy found in Stern’s favor. Satra should not be 


nitted further to postpone its day of reckoning. 


C. Harmless Error 
There are few trials, as there are few matters in life, 


that cannot stand criticism. But a trial is not an exercise 


in gamesmanship. The criterion for error is that it affects 


a substantial right; perfection is not the eriterion. An 


llate court will not reverse if the jury has been fairly 


appellate 


and reasonably charged so to enable it to deliver a 


responsive verdict. In a leading treatise on federal jury 


instructions, the duty of the trial judge is explained. 


\ federal district judge has the obligation to 
struct the jury as to the law and he should explain 
he issues and give reasonable guidance to the jury 
on the facts of the case. He has a wide discretion 
loing so.” 1 Devirr & Biackmar, F oerat Jury 

PRA E AND INSTR is 47.01 (2d ed. 1970). 
Of course, if an issue has been tried, though not raised 


in the pleadings, an instruction on that issue is required 


9 Wricnt & Mitver, Feperat Practice & Procepure § 2556 


it 


(1971). Where an issue has not been presented by the 
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pleadings or effectively raised at the trial, however, there 
need be no charge. Jhid. Further, a charge should not be 
given on a matter if not supported by the evidence. Ibid. 
Judge Lasker was correct not to give Satra’s redundant 
charge (885, 930A). 

In Godaleta v. Verderlandsch-Amerekansche Stoomvart, 
291 F.2d 212 (2d Cir. 1961), the Second Circuit applied the 
rule that a charge is properly refused when no evidence as 


to the charge is presented. There the trial court refused 


plaintiff’s «| is to defendant’s duty of care on the 

ound that ord revealed no evidence from which a 
finding of neg ce could be made and this Court upheld 
t] ruling. Se: also Mandel v. Pennsylrania R. R. Co.. 


29] F.2d 483 (2d Cir.). cert. denied, 368 U.S. 988 (1961) 
n Which this Court ruled that when an issue is submitted 


to the iury on which there s no evide nee, it Is reve rsible 


Rule 61 of the Federal Rules of Civil Procedure states 
the Harmless Error Rule, 7.¢., that to set aside a judgment 
vv order, the error complained of must have heen prejudi- 
cial to the substantial rights of the appellant. As here 
applied, there is no ground for reversal unless error in the 
charge caused Satra to lose its case. It is clear from 
Oztemel’s admissions and the previous discussion herein 
that a charge of innocent misrepresentation would not have 
changed the result of this case. 

The function of the appellate court is to satisfy itself 
that the instructions, considered as a whole, show no ten- 
denev to confuse or mislead the jum See Begley v. Ford 
Motor Co., 476 F.2d 1276, 1280 (2d Cir. 1973); 9 Wricat & 
Minter, supra § 2558. Errors in instructions are routinely 
ignored ‘f they clearly do not affect the results. 7 J. Moore, 
FeperaL Practice § 61.09 (1948, Supp. 1975). As stated in 
Moore, supra § 61.11 at 61-43: 


“Judge Frank’s comment [In re Barnett, 124 F.2d 
1005, 1011 (2d Cir. 1942)] that ‘. the doctrine of 
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“harmless error” to the chagrin o1 those devoted 
to the conception of litigation as a game of skill, has 
led to a marked reduction of reversals based upon 


procedural errors which do no rea! harm’ indicates 


that the courts ot appeals recognize the sound jud 
cial practice and cor n sense which Rule 61 enun 
; ” 
ciliates. 

In Ke nmarec vy. ¢ mpadgne 358 U.S. 625, 629 1959), the 


Supreme Court refused to reverse the Southern District of 
New York because of an erroneous charge when it found 
the jury’s findings precluded a favorable decision for 
defendant even if the correct charge had been given. Simi- 


larly, no reversal will be had where error was made and is 


determined to be unsubstantial. Farnarjian v. American 
Export Ishrandtsen Lines, Inc., 474 F.2d 361, 364 (2d Cir. 
1973) (District Court did not commit error, or error was 


harmless, in refusing plaintiff's request in seaman’s action 
to equate proximate cause with “slight” cause. Taken as 
a whole, the jur was given to understand the point by 
other, although less favorable, instructions, and the facts 
vere such as not to make a difference in the outcom 
Srybnik v. Epstein, 230 F.2d 683, 685 (2d Cir. 1956) 

As Prof. Moore has stated: “the integrity of verdicts, 
orders and judgments is the rule and the disturbance there 
of is the exception.” More fully, 


“There can be no doubt but that the intecrity of 
verdicts, orders and judgments is the rule and the 
disturbance thereof is the exception. To entitle him 
self to relief from a verdict, order or judgment, a 
party must show that his ease is within the exception. 
Error is not to be presumed but must be affirmatively 
shown. And the appellate courts will disregard 
harmless errors and reverse only for errors prejudi 
cial to substantial rights of the parties. Thus in 
Palmer v. Hoffman, Mr. Justice Douglas pointed out 
that ‘mere “technical errors” which do not “affect 
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the substan 1 l I Ol the part 
cient to set aside a iry erd }) 
.. He who seeks to have a te ent s¢ 
cause of an erroneous ruling carries the burden of 
showing that pr dice re ited’ S U.S. 109, 116, 


63 S.Ct. 477, 482 (1943) |.” 7 J. Moore, supra §61.11 


Satra has failed t r? ts burden « owill that 
prejudice resulted” from the error it claims Judge Lasker 
made, and that the a on of its request to Judge Las! 


charge would have made a differences J Lasker di 


not commit re rsible erro! 


POINT Il 


THE DETERMINATION OF THE DISTRICT COURT AS 
TO THE APPLICATION OF THE EXPENSE SCHEDULE 
WAS NOT CLEARLY ERRONEOUS. 


Stern testified at length as to how the expense schedule 
came into being and precisely what it was intended to 
mean.* He testified that Satra was unwilling to suhbm‘c to 
an audit of expenses** (to the extent that it did in fact, 
incur expenses) and that a schedule was agreed upon to 
establish arbitrary progressions of expenses which would 
be set-off against revenues on an incremental basis as and 
when Satra received revenues 

Satra argued that the parties had not reached agreement 
on the expense schedule, that the failure was material and, 


therefore, that no contract had been made. The jurv found 


* Pages 10-12, supra 


** As Satra’s attorney testified: An audit “was clearly una 
able to us” (469A). “[WJ]e wouldn't want outsiders going through 
our books and doing ‘heir own kinds of audits for this kind of pur 


pose " (470A) 


r ‘ ft 
‘ ot 
sat a 
' . 4 | es hearit 
. text . expense schedul 
~ -** 

Natra ; Satra’s Brix ; 0 that +} District 
{ irt’ terpretatior of the « per sehedule s fault 
n threes art lars. none of wh h is true Thus 

] The ourt di t} nenage of the 

preemet} hut ¢ nto col ené ] s parts 
1 t i ‘ tween the parti 

Satra eal complaint is that the Court read tl 
a 4 4 +} ‘ 7 : , 
agreement dittere!l 7 ‘ fA Satra wished 


mm oniv one conversa 


tion concerning the eement instead of al/ the cir 
cumstances The court heard and examined 1 
’ es, saw charts, heard argument—ell directed 


interpretation of the expense schedule and 
iled, contrary to Satra’s desire, that “[t|he 
e and letailed testimon of Stern on that 


was unrefuted in 


S 4 ntials | anv defense witness SHA) 
The Court di not disregard the ru that in 
terpreting contracts t s] i ite traines 
readings leading to unreasonable results. The court 
determined that the meaning of the contract was, t 


Satra’s dismay, reasonable and plain and as Stern 
had testified 


If you find that the expense lul 
een nt and the partie rr 
e€ operation f the expense edule. ti 


was no contract I 
.” (D10A 


ms involved in working out th 


vetween them and you 


expense 


I 
rmann (142-150A, 5-350A, 517- 


va tilable, Satra never called hin 
the stand to re rn’s evidence or bolster Mott's 
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To examine this thesis more closely it is important to 
remember the genesis of the contract. Oztemel despaired 
that IBM would ever retain Satra’s services and was un- 
willing to pay Stern a salary. Stern’s insistence on having 
a vuntract led to a series of negotiations where Satra 
offered and then backed away from sizeable salaries. Each 
time Satra made an offer involving e cash outlay, it recon- 
sidered and substituted a percentage of revenues. Satra 
itself took no gamble, paid no money. Its offer to Stern 
could have resulted in pie-in-the-sky or a lot of money, but 
money always from third parties and never out of Satra’s 
pocket. 

After a series of such retrenchment discussions, Stern 
insisted on a written contract offer (Exhibit C, August 31, 
F, 7), to which was appended an expense schedule which 
Satra had proposed and to which Stern had aequiesced in 
the course of modifying a prior (Exhibit B, August 25th, 
F. 4) offer, thereafter withdrawn 

Satra was willing to give Stern, on a quarterly basis, 50% 
of its annual revenues less arbitrary expeuse figures. Stern 
testified (a) that the expenses were arbitrary, (b) that they 
were to be a function of revenues to be charged as revenues 
accrued and not to he deducted if no revenues eame in, 
(c) that they were to be applied annually so that the largest 
incremental progression would be charged against the 
first dollars of revenne in each year and (d)_ that 
the steps of incremental progressions were agreed upon 
and became part of the Stern-Satra contract (Exhibits 
C and PD, FE 6, EF 10). Stern’s testimony describing the 
discussions and the agreement appears earlier herein 
(pages 10-12 supra). The jury and Judge Lasker both 
credited that testimony, and found in accordance therewith.* 


There are no grounds on which to disturb those findings 


‘he jury, prior to verdict, asked that all testimony on the 


.pense schedule be reread to it. Counsel selected the relevant por 
i > 
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Satra appeals for an interpretation vf the schedule 
different from that agreed to by Stern and the two Satra 
executives who negotiated with him, Mott the lawyer and 
Hermann, the accountant, based on what Satra maintains 
sa “fairer” and “more reasonable” approach.” 

Satra’s argument is irrelevant, first because Satra was 
never able to prove its actual expenses** and second, and 
more limportant, beeause it is not the job of the court to 
redraft a contract but to enforce it according to the mean- 
ing the parties actually intended. As Satra’s attorney, 
Hanno Mott, admitted, it was Satra’s intention to prepare 
a schedule that would “arbitrarily ... assign... expense 
to the IBM contract which would be used to reduce the 
revenues, the commissions from IBM, once they came in” 
(471-472A). Oztemel testified that expenses over the first 
$100,000 would be deducted pro-rata (1101-1102A), although 
he gave no cogent reply when the District Court asked him 


tions of the transcript (934A, 1028A). The jury’s ver for Stern 
reflects its that his tesimony was credible and Satra’s version 
mn It the could hardly have found tl 2 contract 
vas I le without accepting Stern’s n and rejecti Ne 
Iudge Lasker considered that he was not bound by the jury verdict, 
ind ind also for Stern on this issue. 
Thus Satra claims (Sa the District Court’s 
interpretation is “unfair” could have ex- 


years as ag?*nst no earnings, 
iave earned $.50,000 in the 5th 
f ion of earning that 
1 not actual expenses 


pended $100,000 per year 


ind have been reimburse 


vear, for only the $100,000 expen 


Since only arbitrar 
ably Satra could have expended only 


5 years and thus recouped twice its expenditure on the 


$250,000 in 


are schedule $50.000 


ignificantly, Satra was unable to prove any unreimbursed ex 
penses allocable to the IBM ¢ tract. A schedule purporting to reflect 
its expenses was conceded b s counsel to be arbitrary and was ruled 
idmissable as to its conter s (978-979A). Satra’s brief neverthe- 
less refers to this schedule as support for its contention that Satra 
incurred expenses (EF.g. Satra Br. at 9, fn.) 
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to justify the different treatment he expected for the first 
$100,000 (1103A). And the language of the contract is 
consistent, for it calls for quarterly payments, incremental 
and equivalent steps equally applied to both annual expenses 
(in the arbitrary amounts and increments stipulated in the 
schedule) and annual revenues, and annual (not cumulative) 
recoupment of expenses (per schedul om revenues." 
The jury verdict is supported by substantial evidence 
and the finding of Judge Lasker is not clearly erroneous. 
Satra is again attempting to renegotiate, as it did with its 
$500 per day Kama River offer, with its $90,000 per year 


plus percentage offer and with its several other offers. The 


jury and the District Court heard, saw and questioned all 
the parties. This court should refuse to abet Satra in its 
game, and a the decision helow. See Collins v. Penn 
Central Transp. Co., 497 F.2d 1296, 1297 (2d Cir. 1974) 
‘We cannot set aside the verdict of the jury unless, whe 
viewing the « nee in the light most favorable to the pre 
vailing party, ‘there is a complete absence of probative facts 
to support the conclusion reached’ by the jury.) ; Lassite) 
v. Fleming, 473 F.2d 1374 (2d Cir. 1973) (Where facts were 
in equipoise at bench trial, and the appeal challenged infe1 
ences drawn by the District Judge, the Second Cireuit 
affirmed, stating: “Where factual findings are challenged. . .. 
we may not set them aside ‘unless clearly erroneous.’ ”) ; 
Langford v. Chrysler Motors Corp., 513 F.2d 1121, 1127 (21 
Cir. 1975) (“Unless clearly erroneous, the evaluation of the 
credibility of witnesses and the weight of the evidence 
the responsibility of the trial judge.) 

* The contract language is 

“These commissions will be paid quarterly after an amount 
equal to expenses has been recouped in each year.” (FE 7) 

Mott (and others) testified that the “expenses” contemplated by the 


contract were the arbitrary amounts stipulated by the schedule (47] 


472A). 


7 
vf 


POINT Ill 


THE DISTRICT COURT’S DETERMINATION THAT THE 

1973 IBM-SATRA AGREEMENT CONSTITUTED A RE. 

PLACEMENT AND RENEWAL OF THE 1971 IBM-SATRA 
AGREEMENT WAS NOT CLEARLY ERRONEOUS. 


When Stern and Satra entered into their agreemert to 
share “all amounts accrued by Satra during the term of 
any agreement signed by Satra with IBM...” as well as 
payments “during the term of any renewal of such agree- 
ment” (Exhibit C, Par. I-B at E-7) the IBM-Satra agree- 
ment had not t been made. In fact, Oztemel was still 
very doubtful that such would ever come to pass (198-199A, 
203-204 ). 

But the IBM agreement, as we know, was signed and 
moneys from IBM paid. The agreement was entered on 
September 22, 1971 for a 5-year term which could be termi- 
nated, on certain conditions, no earlier than September 1, 
1974, Prior to that date, and without consulting Stern, IBM 
and Satra “replaced” their 1971 agreement, as Oztemel 
himself so clearly stated (K-94), with the 1973 agreement. 
The 1973 agreement is clearly a “renewal” to which Stern’s 
percentage rights attach. 

And so the District Court found, after full and complete 
testimony by Satra and IBM. It reasoned that Stern and 
Satra entered into an agreement to share in any revenue 
from TPM as long as (a) Satra was being compensated for 
substantially the same services it was then expected to 
perform for TBM and (b) Stern remained ready and willing 
to do his part.* The District Court found (39-40A), on the 
basis of the testimony of TBM’s Mr. Witham, that Satra 
was expected to continue essentially the same services 


eo 


under the 1973 agreement as it had performed under the 


* Hanno Mott confirmed that Stern’s rights were to be coterminous 
with “the length of any agreement” between Satra and IBM as 
same might be “amended for any reason other than its term” ( E-55). 
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1971 agreement: administrative services (983A, 985A, 
QSSA, 991-9944) and assistanes n barter transactions 
(999.4).* 


All that changed, essentially, was the method of compen- 


sat th IBM and Satra agreeing on flat lv pa 
ts heu of the onsiderab! thougl lative, 
vortunity arising from the S et interest 17 nm 

yorth of contracts whiel i! they had ceome tt MSS, would 


have given Satra the right to $9.5 million in commissions. 


In this regard, of the cases cited by Satra, only Maste 
I) stitute of l nited Arts, Ine. Y. Unite l State Bu 167 F.2d 955 
2d Cir. 1948) has any significance for the case at bar.** 


udge Augustus Hand wrote, 7d at 957, that the “determin 
ng factor” in deciding whether one contract is a renewal of 
another is “the extent of the modification * which “like 
manv other legal standards, is a matter of degree.” Judge 
Lasker quoted this rule as particularly pertinent when an 


agreement is drawn by lay principals (Oztemel and Stern 


it stated that even if the word “renewal” was technically 
construed, the substitution of a new obligation to “replace” 
an existing one would fall within the definition o enewal 
(41A). That is, indeed, the or practical construction: the 
ster Satra contract would have been illusor i, the a 
alter it was made, Satra could have reneged and replaced 


t with a slightly different version negotiated with TBM. 


made more advantageous to Satra by the elimination of 


Judge Lasker’s rulings were not clearly erroneous. Ses 
Lassiter vo Ele ming and Langford yv. Chrysler Motors ¢ a 
cited supra p. 36. 


* e barter services were the at Satra. if ii 
‘ 
elected, could decline to so engage i ng its burde 
for which it should not be allowed 
The cases t e contrary cite ° t 31-34 
the same cited to 1 rejected by. the Dist ( t (38 

ry , : ; 
Those cases are inapposite, having to deal with matters unique to 
real estate brokers, dealing essentially w tatutory rent-controlled 


leases. 


POINT IV 


THE DISTRICT COURT ERRED IN FINDING THAT 
“RETAINERS” AND “ADVANCES AGAINST COMMIS- 
SIONS” PAID BY IBM TO SATRA UNDER THEIR 1973 
AGREEMENT SHOULD BE TREATED DIFFERENTLY 
FROM THE TREATMENT OF SUCH PAYMENTS UNDER 
THEIR 1971 AGREEMENT, i.e., WITHOUT DEDUCTION 

PURSUANT TO THE EXPENSE SCHEDULE. 
The Stern-Satra agreement provided, and so Oztemel 


wrote by hand at the foot of the expense schedule (E-9 


lr etainers received will be divided 50-50. 


Other income as above schedule” 


The 


cence in Satra’s renegotiation of the straight 50/50 sharing 


addendum was written following Stern’s aequies- 


on which they had earlier agreed, by the injection of the 


expense schedule hereinabove in Point IT dise issed. The 
expense schedule which Mott, on behalf 


committe 


ot Satra’s executive 
e, proposed as the condition for agreement cut 
down Stern’s share appreciably, from 50% to 30% at annual 


neome ieveils below $250,000, vith ste rn’s share progres 

easing at higher levels (147-148A).* When 
Oztemel pushed Stern to accept that alternative, in prefer 
1 to the 


whittled-down salary-plus contingency feature 


of the second alternative of the Stern-Satra agreement, 
eed. provided Oztemel would agree to remove 

tainer” income from offset by the expense 
156-159A). Oztemel did agi 


schedule 
ee, and wrote the addendum 
quoted above 


Satra’s usual business practice was to obtain retainers 


from its clients, monthly or at other periodie intervals, 
areregating $100,000-$300,000 per annum per client (S55A; 
A $150,000 income, the ofiset r expense 100,000 
iline $60,000, leaves $90,000 ¢t } 


250.000). ear o share equally, or 
$45,000 to Stern. The result is a 70/30 split 
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E-61-62). This retainer income, plus die commissions Satra 


earned from switch-and-harter transactions (by which it 


converted Russian payments in the form of commodities and 


“soft” currency into Western currency) were the customary 
SOuUTCeS tor Satra’s LiCOotre Oztemel’s ad lend In was 
written with this practice in mind, and was intended t 

create a 50/50 relationship with respect to all retaine1 


income, without offset per the expense schedul 

And so the IBM-Satra contract was applied. The first 
moneys which Satra received from IBM under their 1971 
contract, a $25,000 advance against commissions to be 


earned, were split 50/50, and Satra paid Stern $1 


(244A). Satra conceded that if 1 agreement had not been 


terminated, it would have paid Stern half of TRM's next 


$25,000 advance. This Was Il ACCOrTCUATLES t} Satra’ ClS 
tomarvy cefinition of retainers 
The 1973 agreement between IBM and Satra ch; nged the 


compensation format. Satra was entitled to receive, and 


has been, in fact, receiving (a) monthly pavments of $16.667 
to cover all administrative expenses and (b) monthly pa 
ments of $9,350 as advances against the commissions Satra 


will earn under the 1971 agreement of a Commerce Depart 
ment license is given for IBM’s export of a $10.5 million 
computer to Intourist.* 

The District ¢ ourt held that neither of these series of 
payments under the IBM agreement constituted “retainer” 
payments. It ruled that the word “retainer” was meant to 
apply only to initial payments Satra received (“cash or 
the barrelhead”) on signing the TBM agreement and not 
periodic payments (42-434). 


In the event that IBM fails to consummate ¢ 
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For this interpretation the District Court relied, so it 
claimed, on the circumstances which led up to Oztemel’s 
hand-written notation (43-44B). The expense schedule, 
without the addendum, would have permitted Satra to 
deduct its expenses from any and all revenues received 


from IBM. Oztemel, it should be remembered, urged Stern 


to accept the alternative that eliminated Satra’s obliga 
tion to pay Stern 6 month’s salary (reduced from th 
one-vear’s salary requirement of the prior “agreement”’) 
(465A, 501A). Stern protested to Oztemel that he needed 
rrent income in order to live—and did not want any 
luction applied against “the retainers or the advances” 


nlural emphasized) Satra anticipated receiving if the 
tiations wit! IBM proved sueeessful (158-159A). 
Oztemel agreed: that was the carrot he used to induce Stern 
a nt the alternative under which Satra had no salary 
ation to Stern. The District Court's construction that 
nel eant “cash on the barre’: ead” neglected to con- 
ler this testimony and substituted the Court’s under 
tanding for that which the parties had reached. Stern 
not for a single and immediaie payment but an 

ng, recurring, cash flow 
Stern was clear as to what he meant by “current income” 
and so expressed himself to Oztemel. Stern made no ref 


ence to “immediate” or “present” income; he sought 


on-going or recurring income. Just prior to the portion of 


* The District Court said that its interpretation was based on 
Stern’s need to pav for the “required move from California, wher 

then resided, to New York.” (30A But it is clear from the 

otis tern did not intend to move from California or relo- 
7 163A. 320A, 324A). For example, on cross-exami 

20A): “A. We discussed the fact that my family and I have 

vy e are not goi g to relocate the kid and 

like that Seo that 1 uld have a heavy expen travelling 

| | id have an apartment here and those would 
pies e. We discussed that I would need some reasonable sal 

} ; bove those kind of expenses.” 


Stern's ‘estimony quoted by the District Court (43-44A), 
Stern ‘ated his desire precisely: 
Bly current income | mean income every month 
or quart riv or what have ou lI have to now low 


for a course of current income from our revenues 
from the clients” 


Sterr. then went on to explain 


Nliorinal arrangements wit) ents were in two 
parts, the first being current income in the form of 
retainers or advances * (158A) 


It was based on this explanation that Oztemel is then quoted 


as having agreed to write the addend since the “reim 
bursement schedule really is logivca issociate with 
enses on sales and future commissions not current, o7 


_ving payments” (159A, 1052-1053A). 
The District Court cites Bata ‘’s Law Di 

(1948) as authority that a retainer is the “preliminary Tee 
given to secure the services of a solicitor or attorney” 
Laymen’s dictionaries,* however, make no distinction as to 
preliminary or initial fees and define retainers as the fees 
paid to secure legal or other professional services. It is 
certainly clear to most practicing lawvers that retainer 
fees need not be single payments, but may he on-going pay- 
me entitling clients to continuing services. But more 
important, Saira itself defined retamer” as on-going 
recurring payments. When asked if one of the usual ways 
Satra was paid its fees was by retainers and whether they 
were on-going fees, Oztemel testified that Satra, depending 
on the client, was paid “monthly, quarterly, annual, semi 
. I don’t know which is more predominant” (S55A). All 


such are recurring, on-going retainer payments 


* See Random House Dictionary of the English Langua 
The American Heritage Dictionary of the English Langu 


ce of the addendum, to 


Stern was, by thi é oa 
receive all “retainers” without expense sche lule deduction 
fhat Satra so understood the language 1s proved not only 

Oztemel’s statement but by the 50 payment made to 
stern 0 t $25,000 advance patra ret ived from IBM 
Further, when the Stern-Satra agres nt is negotiate 
it was contemplated that Satra ld re e large and 

nt z! ners fre IBM lid from its othe 
ents. These, then, are the retamers e to which Ozt ‘ 
ed that . ’ d be deducte and this 1s 
. Cae the ca . e Sterns a nt preceded the 

IBM agreement 

As to the $16,667 payments under the 1973 IBM agre¢ 
ment, they clearly constituted reta e the ere on 

periodie flat-sums. Mr. Witham 01 IBM ealled then 
“retainer fees” while particularizing U |_inclusiv 
rees paid ror sel ct ! ) Satra (100 \) 

What rue tor the $ 6.667 ret Foos - ‘ eal 

as to the $9,300 "1 u i made under the 1973 

IBM : ‘ nit t tent U these pavinents Co! 

stitute advances against comn ions, thev are not different 

rol he original $25,000 Te« 

payment to Stern, pre 

tainers.* Just as the orig 

Satra in ant i n f IBM's sale of equipment t 

Chemistry Ministry, the $9350 ad ances were heing pe 


in anticipat on of IBM’s sale of equipment to Tntourist. 
Satra conceded it was obligated to pay Stern 50% of the 


(Chemistry Ministry sale advances, and it Is equa ly obl 


to nav Stern 50% of the Intourist sa 


gated to e advances. 


x TH eQ 250) ad ’ er Wment pa ents of 7 357 
on the $10.5 llior ntemplate ale to Int ¢ 
} ( ‘ e Denartr ense i ecured 1 if it were 


Che two advances ars lent 1 Steyr , ‘ ’ 
rights thereis be treated : 
For Satra to have argued that th retains ind ad 
es a } et i i ) 
mel adde ll ! re] art of Satras cont ! rey 
tiatic ‘ contract.* 71 1) ( ; 
n s design in this asx ts rulings and 
t! re ested to ri t ¢ rif ret 
irties agree 7 + ¢) ; 
ission mal ear t | ‘ 


on “retainers” was not disputed. Judge Lasker came to 
his own view of what the term should mean, from considera 
ons outside the evidentiary reco fF mstar 
this Court ‘s “in as good a position as the district judge” 
if SS ue See D pp Ivan National Bay 
461 F.2d 873, 879 (2d Cir. 1972); Concord Fabrics, Ine. v. 
Marcus Bros. Textile Corp., 409 F.2d 1315, 1317 (2d Cir 
19O69 (“As we ha e before i thi same re 

part of the decision below turned on eredibil ty, we are it 
as good a position to determine the question as is the dis 


trict court.”’) 


with Satra, the profit potenti f the contract with IBM 


POINT V 


TH. DISTRICT COURT ERRED IN DETERMINING, 

WITHOUT ANY SUPPORTING EVIDENCE, THAT MITI- 

GATION OF DAMAGES WAS APPLICABLE AND IN 
SETTING A PERCENTAGE FIGURE THEREON. 


A. The Rule of Mitigation is to Prevent A Party’s Re- 
coupment of Additional Profits, and Not to Permit 
the Breaching Party to Reduce Damages Actually 


Incurred. 

I i 1 ne lit arnin s could 

not | l t for breach, su url 
0! icted I wna The rule is 

i | i ! l’rotessor ¢ yin, a | 

( t I t n other trar 
} hr 1 r to | deducted 
t! t lamace that are otherwise recov rable 


inless such gains could not have been n ade had 
there been no breach.” RESTATEMENT, CONTRACTS 
36. Comm. ¢ (1952 5 Corpix, CONTRACTS 1041 


f mitigation is to assure that while the injured 
the defendant, he does not profit 
from the breach. Thus a party cannot obtain a double 
calary. one from his defaulting employer and a second 
from his new job. Similarly, one cannot recover a double 

oft with respect to specific goods. Ibid. But that is the 

tont of the rule. for the law presumes that a party can 
find numerous opportunities for his talents and skills. See 
Hauaghey Belmont Quadrangle Drilling Corp., 284 N.Y 
124. 142 (1940). A defendant must show, by competent and 
affirmat proof. and it is clearly defendant's burden, that 


4b 


( I'S 4 
ty! tra i t ‘ t { ‘ 
{ rat 4 i 
| rior t ) et \\ ‘ t 
! ert té ‘ Durant lo { 
vetoed Gj ; ‘ — ‘ 
oe od Vi , mst 1 fit th. lietr 
rie 1 that it iiliaere | ‘ 0 t | t 
e }) nti Lhe ¢ t « Lp 
ing that mitigation did not ap] “pound reason, 
. and ft . i , ‘ 
‘ ait rs i 
r f } ‘ f ¢t} ir 7 ’ ; 
mage ‘pra at Wo e t ited 
t would not he } t t% r ne deter ant. The 
nt of a rood contract and not charge ! 
oss of a had on ner tilt had f 
kil time ind ca (‘oy ' 
j 


thich the plaintiff may enter within the per 


rould ordina s requ f t} forma 
reed ] ; thy 
tracts the claim of the plant cris ! 
the law does not inquire into later event 
(Emphasis added) Id 

1 ti vy in New Yor stat to tl ime ete 
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necessary data to present the claims in court or to the 
Treasury Department, but retained other counsel to prose- 
cute the case. The court allowed Carlisle his 5% of the 
$89,600 actually awarded, a appeal to the Supreme 
Court of the United States, and reasoned: 


“ 


.. There is some suggestion of inequity in the 
plaintiff?» claim because it is said he did nothing. 
This action is not on a quantum meruit. The plaintiff 
was not required to prove what work he actually 
performed. There was a special contract and a 
breach, and the action is for a specific amount of 


damage resuiting from that breach ... and the plain- 
tiff is entitled to recover the fixed value of his con- 
tract wuich was the five percent agreed upon... [T]t 


is evident that the considerations which induced the 
government of the United States to return the sums 

. would have been influential, irrespective of th 
personality of the lawyer in charge of the collection 


of the claim 
7 . ~ 


“. .. The value of the contract would have been 
secured to the plaintiii but for the defendant’s ck 
fault, and that value is fixed by the agreement. The 
plaintiff is entitled to recover his five percent 
whether that amount is to be ealled strictly ‘ecompen- 
sation’ or the ‘value of the contract’ or ‘profit’... .” 
(Id. at 580-581). 


Thus, the rule is that mitigation is not applicable to self- 
employed professionals whose release from one commit- 
ment does not of itself release work-time for other engage 
ments. Numerous engagements can be serviced without one 
preempting another. Thus, in Carlisle, the lawyer’s free- 
dom from prosecuting one particular claim was not consid- 
‘red as providing him with the time necessary to service 
another client—since a lawyer has the flexibility to service 
varied clients and schedule his time to meet those varied 
commitments This was true for the independent contrac- 
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tors in the Grinnell case, for the engineers in the Weisberg 
case, and is true for Stern. 

In sum, the law does not presume that a breach neces- 
sarily frees a plaintiff to earn compensation that he would 
not otherwise have been able to earn if there were no 
breach. Defendant has the burden to prove a “but for” 
connection, and unless he does so, mitigation will not apply. 
See Haughey v. Belmont Quadrangle Drilling Corp., 284 
N.Y. 136, 142 (1940). 


| 
B. The Facts of Record Clearly Show That Miti- 
| gation is Inapplicable 


The Stern-Satra contract (Exhibits C and D) imposes no 
time obligation on Stern. Tt speaks only of a “proposed 
joint venture”, the condition for which is the receipt of 
revenues by Satra from IBM, and the further condition that 
Stern “devote such time necessary to service the agree- 
ment” during any renewal term. Stern aptly characterized 


what he understood his obligation under the contract to be: 


“In addition to bringing about the agreement 
between the parties, | was to continue to work with 
IBM in explaining and offering the kind of services 
that Satra 
Satra in helping identify opportunities wh M 
might be useful with the Soviets.” (210A) 


capable of, and | was to wor’ ith 


On cross-examination, Stern amplified his duties: 


“T was to exert iny best efforts to see that there 
would he an agreement reached between IBM, Strom 
berg and Satra. IT was to continue in the discussions 
and negotiations between the parties 


“After agreements between the client and Satra, 

since | was a partner in the venture here, 7t didn’t 

} describe specific ac tions I was to perform, like if I 
vere getting a salary to do this, but here I was to 
share in the revenues. Therefore, J was to exercise 
my initiative to assist wherever called upon, wher- 
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ever I was able, to maximize the sales and profits. In 
particular, | was to continue to work with Satra, in 
helping to understand the needs of a technology 
oriented firm, ef the needs of the customer, the 
Soviets, in the use of the produets, if I were able. 


“And [ would similarly be a communicé 
hi » explain why IBM had services 

Satra would he a for Or | 

this, Mr. Oztemel had made several suge 

the effeet that he wanted to introduce me to the 


Moscow scene to see if 1 could pick up some of that 


Vay, elp 


" 1 
knewledge 


(Emphasis added) (362-365A). 


According to Oztemel, “there was no performance 
required” of Stern (458A, 771A), and IBM made it clear 
that the services it desired were those of Oztemel and 
not of Stern (661A, 772A), for Oztemel’s services, not 
Stern’s, were a condition of IBM’s contract with Satra 
(Exhibits H, I, L, MM, 16-34, 40-46, 65-66 Hanno Mott 
also recognized that nothing was required of Stern once he 
brought Satra and IBM together Thus, his draft of a 
“more formal agreement” recited ixhibit Z, Second 
Recital Clause, 2-53), as the on/y consideration supporting 
Satra’s obligation to Stern, his being “active and instru 
mental in presenting the possibility that Satra ... may rep- 
resent... [IBM] and Stromberg-Carlson ... in trade with 
the several trade agencies of the Soviet Union.” 

It was, therefore, solely up to Stern to decide what and 
how much to do to aid [BM’s sale efforts (to the extent it 
wanted such aid), to increase Satra’s profits and therefore 
Stern’s earnings. Stern conceived of himself as a communi 
eator between Satra and IBM, suggesting to Satra techno 
logical opportunities available in Russia to promote TBM 
sales, and suggesting to IBM services that Satra micht per 
form (210A, 362-363A, 691A, 792-793A, 859-8614: Exhibit 
€* 7-8) There was no spect fie d time frame within which 


Stern was to perform these communications or whatever 


usefully increase Satra’s profit 
Stern was capable of adjusting his schedule to 
time conveniences. Stern was not prohibited from 


his talents for other clients, or from gaining income 


from other endeavors. His rights and opportunities in tl 


regard were no di 


after, from what they were before, 


Satra’s breach hus, Giffen testified that Stern “wanted to 


do other projects outside of Satra” which is one of the 
reasons he didn’t want to be a Satra employee (S70A). In 
fact, Stern’s relationship with Satra was predicated on 


clients for Satra, in the profits derived 


from which Stern would share This is simply not a case 


(c) Satra Failed in its Burden of Proof 


The burden of proor rests on Satra to show that its 
breach made it possible for Stern to earn income otherwise 
rp. 17 N.Y.2d 
69 (1966): Howard v. Daly, 61 N.Y. 362, 373 (1875): 13 N.Y 


not earnable. dé Cornel ry Develop. ( 0 


Jur. Contracis $52 (1960). Satra failed to prove, or 
even offer a scintilla of evidence, that its breach gave Stern 
additional time or opportunity to earn income he would not 
therwise have earned. There is no evidence that his free 
dom from Satra enabled him to earn any monevs which he 
would not otherwise have earned.* 


E-2; Exhibit B, E-4; and 792-7934; 858A. 
*s not apply to benefit a defendant by plain 


to en upon the performance of other cé icts con 
vith that which was breached, and obtaining a profit from 
itrac intiff may be able to secure and perform at the 


DAMAGES § 29 (1960) 


RBIN, supra § 1041 at 261-264, cites cases where there 
iction in damages for breach of an advertising contract 
se the advertiser's 


1ad other space for 


! 
could otheryvise have been filled 
h other advertisers, or for breach 
of contract for goods where sufficient goods were available for both 


parties since the plaintiff could have had the benefit of both bargain 


or for breach of a contract for carriage of goods where plaintiff 
could have accepted additional loads 


, 
as breach 


benefit of free time, but caused 


t 


ure to secure the contract: d consideration 


had been meeting, and which maturing relationships could 


only have served to expand the field of his consulting busi 
ss. He gained no time, but he lost a market. For this 


Satra has no right to mitigate—rather its breach cost Stern 
lost business opportunities. 


Since Satra failed to prove any actual gain to Stern, it 


logically follows that it cannot have been said to ha 
proved that the gain to him was worth 15‘ Judge Lasker 
nevertheless found that Stern would have spent 15°- o 
working hours on Satra’s relationship with IBM (49A).* 


There was no evidence adduced at trial on which such find 


ing could possibly have been based. 


Judge Lasker furthi found that the arket “at and 
since the time of the breach has been such that full emplo 
ment was available to [Stern] (494 There is no det 
in the record te upport tl nding. Per contra, this Court 
ean take judicial notice of newspaper and magazine articles, 


Bureau of Labor Statistics reports and similar items cor 
cerning the national unemployment rate, the high incidence 


of unemployment among senior professionals 


serious problem of the “over-40” technician all of which 
are clearly contradictory to Judge Lasker’s pronounce- 
ment. 

Apart from all other considerations, the District Court 


sums Stern 


the judgment 


awarded hi he well-settled rule is that a party, unable 
to quant 1 amages it suffered fre a breach, ma 


nal” damages.* In this case, Satra had 


recover only “nomini 


to quantify the amount of the credits to which 


this burden, since it offered no proof as to the amount of 
income Stern earned by reason of Satra’s bre ach. Thus, 
even if the mitigation principle were here valid, Satra 1s 
entitled to no more than a “peppercorn” of mitigation credit. 

Mitigation was here applied without taking into account 
the particular facts of this case, and the circumstances of 
this time. This is no case for mitigation or for an arbitrary 


ation are not fairly based 
on the record and are not a fected by any questions of cred 
ibility This Court is therefore in as good a position as 
the District Court to make tue relevant findings. See Dopp 


Franklin Nat'l Bank and Cor rd Fabrics, Inc. v. Marcu 


$1001 


1964 


O4 


Textile Cor} eit ipra, par $4 We K that 
District Court’s rulings on mitigation he it 
hat thi Court order that there ] ild a { ~ 
on against the sums otherwise recoverable | Sterr 
under his judgment. 
CONCLUSION 
For the reasons stated, this Court should deny Satra’s 
peal and affirm the judgment of the District ( rt on the 
stions presented by Satra 


ere fair and adequate and efusal to give tl 
harge requested by Satra i not affect 
ntial right of Satra 
Whe District Court deter! ! ion as to the 
appl ation of the «¢ pense schedule is not clea 
erroneous 
The Distriet Court’ lete ition that the 
1973 Satra-IBM contract constituted a replacement 
and renewal of the 1971 Satra-IBM contract was not 
early erroneous 
\s to Stern’s cross-appeal, the rulings of the District 


ourt should be vacated, and this Court should order 


] The schedule of expenses in the Stern Satra 


t «} 


agreeme! should not he applied as an olfset against 
the monthly pavinents from IBM to Satra under thei: 


+ 


73 agreemen 
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